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the additional accounting and certifi-
cation requirements of 17 U.S.C. 
115(c)(5) and § 201.19 of this title. With-
out limitation, a licensee’s statements 
of account shall set forth each step of 
its calculations with sufficient infor-
mation to allow the copyright owner to 
assess the accuracy and manner in 
which the licensee determined the pay-
able royalty pool and per-play alloca-
tions (including information sufficient 
to demonstrate whether and how a 
minimum royalty or subscriber-based 
royalty floor pursuant to § 385.13 does 
or does not apply) and, for each offer-
ing reported, also indicate the type of 
licensed activity involved and the 
number of plays of each musical work 
(including an indication of any over-
time adjustment applied) that is the 
basis of the per-work royalty alloca-
tion being paid. 

§ 385.13 Minimum royalty rates and 
subscriber-based royalty floors for 
specific types of services. 

(a) In general. The following min-
imum royalty rates and subscriber- 
based royalty floors shall apply to the 
following types of licensed activity: 

(1) Standalone non-portable subscrip-
tion—streaming only. Except as provided 
in paragraph (a)(4) of this section, in 
the case of a subscription service 
through which an end user can listen to 
sound recordings only in the form of 
interactive streams and only from a 
non-portable device to which such 
streams are originally transmitted 
while the device has a live network 
connection, the minimum for use in 
step 1 of § 385.12(b)(1) is the lesser of 
subminimum II as described in para-
graph (c) of this section for the ac-
counting period and the aggregate 
amount of 50 cents per subscriber per 
month. The subscriber-based royalty 
floor for use in step 3 of § 385.12(b)(3) is 
the aggregate amount of 15 cents per 
subscriber per month. 

(2) Standalone non-portable subscrip-
tion—mixed. Except as provided in para-
graph (a)(4) of this section, in the case 
of a subscription service through which 
an end user can listen to sound record-
ings either in the form of interactive 
streams or limited downloads but only 
from a non-portable device to which 
such streams or downloads are origi-

nally transmitted, the minimum for 
use in step 1 of § 385.12(b)(1) is the lesser 
of the subminimum I as described in 
paragraph (b) of this section for the ac-
counting period and the aggregate 
amount of 50 cents per subscriber per 
month. The subscriber-based royalty 
floor for use in step 3 of § 385.12(b)(3) is 
the aggregate amount of 30 cents per 
subscriber per month. 

(3) Standalone portable subscription 
service. Except as provided in paragraph 
(a)(4) of this section, in the case of a 
subscription service through which an 
end user can listen to sound recordings 
in the form of interactive streams or 
limited downloads from a portable de-
vice, the minimum for use in step 1 of 
§ 385.12(b)(1) is the lesser of submin-
imum I as described in paragraph (b) of 
this section for the accounting period 
and the aggregate amount of 80 cents 
per subscriber per month. The sub-
scriber-based royalty floor for use in 
step 3 of § 385.12(b)(3) is the aggregate 
amount of 50 cents per subscriber per 
month. 

(4) Bundled subscription services. In 
the case of a subscription service made 
available to end users with one or more 
other products or services as part of a 
single transaction without pricing for 
the subscription service separate from 
the product(s) or service(s) with which 
it is made available (e.g., a case in 
which a user can buy a portable device 
and one-year access to a subscription 
service for a single price), the min-
imum for use in step 1 of § 385.12(b)(1) is 
subminimum I as described in para-
graph (b) of this section for the ac-
counting period. The subscriber-based 
royalty floor for use in step 3 of 
§ 385.12(b)(3) is the aggregate amount of 
25 cents per month for each end user 
who has made at least one play of a li-
censed work during such month (each 
such end user to be considered an ‘‘ac-
tive subscriber’’). 

(5) Free nonsubscription/ad-supported 
services. In the case of a service offering 
licensed activity free of any charge to 
the end user, the minimum for use in 
step 1 of § 385.12(b)(1) is subminimum II 
described in paragraph (c) of this sec-
tion for the accounting period. There is 
no subscriber-based royalty floor for 
use in step 3 of § 385.12(b)(3). 
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(b) Computation of subminimum I. For 
purposes of paragraphs (a)(2), (3) and (4) 
of this section, and with reference to 
paragraph (5) of the definition of 
‘‘service revenue’’ in § 385.11 if applica-
ble, subminimum I for an accounting 
period means the aggregate of the fol-
lowing with respect to all sound re-
cordings of musical works used in the 
relevant offering of the service during 
the accounting period— 

(1) In cases in which a record com-
pany is the licensee under 17 U.S.C. 115 
and a third-party service has obtained 
from the record company the rights to 
make interactive streams or limited 
downloads of a sound recording to-
gether with the right to reproduce and 
distribute the musical work embodied 
therein, 17.36% of the total amount ex-
pensed by the service in accordance 
with U.S. Generally Accepted Account-
ing Principles, which for the avoidance 
of doubt shall include the value of any 
barter or other nonmonetary consider-
ation provided by the service, for such 
rights for the accounting period, except 
that for licensed activity occurring on 
or before December 31, 2007, submin-
imum I for an accounting period shall 
be 14.53% of the amount expensed by 
the service for such rights for the ac-
counting period. 

(2) In cases in which the relevant 
service is the licensee under 17 U.S.C. 
115 and the relevant service has ob-
tained from a third-party record com-
pany the rights to make interactive 
streams or limited downloads of a 
sound recording without the right to 
reproduce and distribute the musical 
work embodied therein, 21% of the 
total amount expensed by the service 
in accordance with U.S. Generally Ac-
cepted Accounting Principles, which 
for the avoidance of doubt shall include 
the value of any barter or other non-
monetary consideration provided by 
the service, for such sound recording 
rights for the accounting period, except 
that for licensed activity occurring on 
or before December 31, 2007, submin-
imum I for an accounting period shall 
be 17% of the amount expensed by the 
service for such sound recording rights 
for the accounting period. 

(c) Computation of subminimum II. For 
purposes of paragraphs(a)(1) and (5) of 
this section, subminimum II for an ac-

counting period means the aggregate of 
the following with respect to all sound 
recordings of musical works used by 
the relevant service during the ac-
counting period— 

(1) In cases in which a record com-
pany is the licensee under 17 U.S.C. 115 
and a third-party service has obtained 
from the record company the rights to 
make interactive streams and limited 
downloads of a sound recording to-
gether with the right to reproduce and 
distribute the musical work embodied 
therein, 18% of the total amount ex-
pensed by the service in accordance 
with U.S. Generally Accepted Account-
ing Principles, which for the avoidance 
of doubt shall include the value of any 
barter or other nonmonetary consider-
ation provided by the service, for such 
rights for the accounting period, except 
that for licensed activity occurring on 
or before December 31, 2007, submin-
imum II for an accounting period shall 
be 14.53% of the amount expensed by 
the service for such rights for the ac-
counting period. 

(2) In cases in which the relevant 
service is the licensee under 17 U.S.C. 
115 and the relevant service has ob-
tained from a third-party record com-
pany the rights to make interactive 
streams or limited downloads of a 
sound recording without the right to 
reproduce and distribute the musical 
work embodied therein, 22% of the 
total amount expensed by the service 
in accordance with U.S. Generally Ac-
cepted Accounting Principles, which 
for the avoidance of doubt shall include 
the value of any barter or other non-
monetary consideration provided by 
the service, for such sound recording 
rights for the accounting period, except 
that for licensed activity occurring on 
or before December 31, 2007, submin-
imum II for an accounting period shall 
be 17% of the amount expensed by the 
service for such sound recording rights 
for the accounting period. 

(d) Computation of subscriber-based 
royalty rates. For purposes of paragraph 
(a) of this section, to determine the 
minimum or subscriber-based royalty 
floor, as applicable to any particular 
offering, the service shall for the rel-
evant offering calculate its total num-
ber of subscriber-months for the ac-
counting period, taking into account 
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all end users who were subscribers for 
complete calendar months, prorating 
in the case of end users who were sub-
scribers for only part of a calendar 
month, and deducting on a prorated 
basis for end users covered by a free 
trial period subject to the promotional 
royalty rate as described in 
§ 385.14(b)(2), except that in the case of 
a bundled subscription service, sub-
scriber-months shall instead be deter-
mined with respect to active sub-
scribers as defined in paragraph (a)(4) 
of this section. The product of the total 
number of subscriber-months for the 
accounting period and the specified 
number of cents per subscriber (or ac-
tive subscriber, as the case may be) 
shall be used as the subscriber-based 
component of the minimum or sub-
scriber-based royalty floor, as applica-
ble, for the accounting period. 

§ 385.14 Promotional royalty rate. 
(a) General provisions. (1) This section 

establishes a royalty rate of zero in the 
case of certain promotional interactive 
streaming activities, and of certain 
promotional limited downloads offered 
in the context of a free trial period for 
a digital music subscription service 
under a license pursuant to 17 U.S.C. 
115. Subject to the requirements of 17 
U.S.C. 115 and the additional provisions 
of paragraphs (b) through (e) of this 
section, the promotional royalty rate 
shall apply to a musical work when a 
record company transmits or author-
izes the transmission of interactive 
streams or limited downloads of a 
sound recording that embodies such 
musical work, only if— 

(i) The primary purpose of the record 
company in making or authorizing the 
interactive streams or limited 
downloads is to promote the sale or 
other paid use of sound recordings by 
the relevant artists, including such 
sound recording, through established 
retail channels or the paid use of one 
or more established retail music serv-
ices through which the sound recording 
is available, and not to promote any 
other good or service; 

(ii) Either— 
(A) The sound recording (or a dif-

ferent version of the sound recording 
embodying the same musical work) is 
being lawfully distributed and offered 

to consumers through the established 
retail channels or services described in 
paragraph (a)(1)(i) of this section; or 

(B) In the case of a sound recording 
of a musical work being prepared for 
commercial release but not yet re-
leased, the record company has a good 
faith intention of lawfully distributing 
and offering to consumers the sound re-
cording (or a different version of the 
sound recording embodying the same 
musical work) through the established 
retail channels or services described in 
paragraph (a)(1)(i) of this section with-
in 90 days after the commencement of 
the first promotional use authorized 
under this section (and in fact does so, 
unless it can demonstrate that not-
withstanding its bona fide intention, it 
unexpectedly did not meet the sched-
uled release date); 

(iii) In connection with authorizing 
the promotional interactive streams or 
limited downloads, the record company 
has obtained from the service it au-
thorizes a written representation 
that— 

(A) In the case of a promotional use 
commencing on or after October 1, 2010, 
except interactive streaming subject to 
paragraph (d) of this section, the serv-
ice agrees to maintain for a period of 
no less than 5 years from the conclu-
sion of the promotional activity com-
plete and accurate records of the rel-
evant authorization and dates on which 
the promotion was conducted, and 
identifying each sound recording of a 
musical work made available through 
the promotion, the licensed activity in-
volved, and the number of plays of such 
recording; 

(B) The service is in all material re-
spects operating with appropriate li-
cense authority with respect to the 
musical works it is using for pro-
motional and other purposes; and 

(C) The representation is signed by a 
person authorized to make the rep-
resentation on behalf of the service; 

(iv) Upon receipt by the record com-
pany of written notice from the copy-
right owner of a musical work or agent 
of the copyright owner stating in good 
faith that a particular service is in a 
material manner operating without ap-
propriate license authority from such 
copyright owner, the record company 
shall within 5 business days withdraw 
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